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such as consultants, contractors, sub-
contractors, their employees and per-
sonnel. This phrase also includes indi-
viduals who served or are serving on
any advisory committee or in any advi-
sory capacity, whether formal or infor-
mal.

(d) Legal proceedings. All pretrial,
trial, and post-trial stages of all exist-
ing or reasonably anticipated judicial
or administrative actions, hearings, in-
vestigations, or similar proceedings be-
fore courts, commissions, boards, or
other tribunals, foreign or domestic
that are not specified in §14.801(b). This
phrase includes depositions and other
pretrial proceedings, as well as re-
sponses to formal or informal requests
by attorneys or others in situations in-
volving legal proceedings not specified
in §14.801(b).

(e) Official VA information. All infor-
mation of any kind, however stored,
that is in the custody and control of
VA or was acquired by VA personnel as
part of their official duties or because
of their official status.

(f) Testimony. Testimony in any form,
including personal appearances in
court, depositions, recorded interviews,
telephonic, televised or videotaped tes-
timony or any response during dis-
covery or similar proceedings, which
response would involve more than the
production of records.

(9) VA records. All documents which
are records of the Department of Vet-
erans Affairs for purposes of the Free-
dom of Information Act, 5 U.S.C. 552,
regardless of storage media, including
the term ‘‘record” as defined in 44
U.S.C. 3301, and implementing regula-
tions.

(Authority: 38 U.S.C. 501(a) and (b); 5 U.S.C.
301)

§14.803 Policy.

(a) VA personnel may provide testi-
mony or produce VA records in legal
proceedings covered by §§14.800 through
14.810 only as authorized in accordance
with these regulations. In determining
whether to authorize testimony or the
production of records, the determining
official will consider the effect in this
case, as well as in future cases gen-
erally, based on the factors set forth in
§14.804, which testifying or producing
records not available for public disclo-
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sure will have on the ability of the
agency or VA personnel to perform
their official duties.

(b) The Department of Veterans Af-
fairs does not seek to deny its employ-
ees access to the courts as citizens, or
in the employees’ private capacities on
off-duty time.

(c) The Department of Veterans Af-
fairs does not seek to deny the Nation’s
veterans access to the courts.

(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C.
301)

§14.804 Factors to consider.

In deciding whether to authorize the
disclosure of VA records or information
or the testimony of VA personnel, VA
personnel responsible for making the
decision should consider the following
types of factors:

(@) The need to avoid spending the
time and money of the United States
for private purposes and to conserve
the time of VA personnel for con-
ducting their official duties concerning
servicing the Nation’s veteran popu-
lation;

(b) How the testimony or production
of records would assist VA in per-
forming its statutory duties;

(c) Whether the disclosure of the
records or presentation of testimony is
necessary to prevent the perpetration
of fraud or other injustice in the mat-
ter in question;

(d) Whether the demand or request is
unduly burdensome or otherwise inap-
propriate under the applicable court or
administrative rules;

(e) Whether the testimony or produc-
tion of records, including release in
camera, is appropriate or necessary
under the rules of procedure governing
the case or matter in which the de-
mand or request arose, or under the
relevant substantive law concerning
privilege;

(f) Whether the testimony or produc-
tion of records would violate a statute,
executive order, regulation or direc-
tive. (Where the production of a record
or testimony as to the content of a
record or about information contained
in a record would violate a confiden-
tiality statute’s prohibition against
disclosure, disclosure will not be made.
Examples of such statutes are the Pri-
vacy Act, 5 U.S.C. 552a, and sections
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